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North Qarolina General Assembly

Senate

SEMATOR TOM APODDACA
48TH DISTRICT
OFFICE ADDRESS: 2010 LEGISLATIVE BUILDING

16 W. JONES STREET

RALEIGH, NC 27601-2808
TELEPHONE: (91D) 733-5745

(919) 733-2599 FaX
EMAIL: tom.apodaca@ncleg.net
DISTRICT ADDRESS: 1504 FIFTH AVENUE WEST

HEMDERSONVILLE, NC 28735
TELEFHONE: (828) 626-0574

(828) 6B96-3004 Fax

August 29, 2014

Via Electronic Filing

The Honorable Tom Wheeler

Federal Communications Commission
445 12" Street, SW

Washington, DC 20554

Re: City of Wilson, NC
Petition/FCC Docket No. 14-115

Dear Chairman Wheeler:

COMMITTEES:

RULES AND OPERATIONS OF THE SENATE,
CHAIRMAN

APPROPRIATIONS/BASE BUDGET

APPROPRIATIONS ON EDUCATION/HIGHER
EDUCATION, CO-CHAIRMAMN

INSURANGCE, CO-CHAIRMAN

PENSIONS, RETIREMENT AND AGING,
CO-CHAIRMAN

COMMERCE

EDUCATION/HIGHER EDUCATION

FINANCE

Jupiciary [

WAYS AND MEANS, CHAIRMAN

SELECT COMMITTEE ON UNC BOARD OF
GOVERNORS, CHAIRMAN

As a member of the North Carolina General Assembly, and a co-sponsor of the legislation in
issue, I write to oppose the City of Wilson’s Petition for preemption of N.C. Gen. Stat. § 160A-
340, ef seq, known as North Carolina’s “Level Playing Field Law.” The law itself provides
important protections to the people of North Carolina that should remain in place. The FCC
should deny the Petition because federal preemption in this case is wholly unwarranted, as well

as unauthorized.

North Carolina’s Level Playing Field Law was enacted to promote important public interests in
this state—the protection of North Carolina taxpayers and the continued encouragement of a
vibrant state economy. The legislation passed with strong bipartisan support, and the authority to
pass the law was squarely within the North Carolina General Assembly’s constitutional and
statutory authority. Contrary to Wilson’s assertions, municipalities can, in fact, enter and
compete in the broadband market under this law. The law does nothing to thwart the goal of
achieving widespread and reliable access to broadband services in North Carolina, and actually
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grandfathered in cities, like Wilson, which had already undertaken enterprise efforts. The law
simply set forth well-reasoned and clear parameters that apply when local units of government
seek to use public resources to compete with private entities. These safeguards ensure that a
municipality’s investment in the provision of broadband services is done in a fiscally sound,
accountable manner, and one that does not provide government bodies with unfair advantages
over private market participants. Simply stated, the law is a common sense measure enacted to
protect important state interests.

Federal preemption in this case would overrule the clear will of North Carolina’s bipartisan
legislature. To this end, Wilson’s Petition is deeply troubling as the United States Congress has
not authorized the FCC to preempt state law regulating the municipal provision of broadband
services. The clarity of the legal authorities on this point is evident, and I share the Tennessee
Legislature’s concern that preemption would set an unwarranted and dangerous precedent.
Wilson was represented throughout the process that preceded the law’s enactment. After
deliberating on the interests before it, the General Assembly made informed policy decisions that
resulted in the Level Playing Field Law. To grant Wilson’s request for federal intervention
would allow the City to accomplish indirectly, through non-elected officials, what it could not do
through the ordinary legislative process. Such a result would be at stark odds with basic and
long-standing principles of federalism. I ask the FCC to decline Wilson’s invitation to violate
North Carolina’s state sovereignty by preempting the Level Playing Field Law, and deny
Wilson’s Petition.

Respectfully,

4 ﬁ
Sehator Tom Apodac

Chairman of the Committee on Senate Rules and Operations




